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II. ARGUMENT IN REPLY 
A. The Order Summarily Dismissing the Ineffective Assistance of Counsel 
Claim Should Be Reversed 
Mr. Schultz has argued in his Opening Brief that the district court erred in dismissing his 
petition for post-conviction relief on grounds other than the grounds set out in the state's motion 
for summary dismissal. Appellant's Opening Brief at pages 3-6. And, the state has conceded 
that the district court did err in dismissing on grounds other than those in the state's motion 
without providing independent notice. Respondent's Brief at pages 4-5 and 10. However, the 
state argues that this Court should affirm the district court's dismissal of the petition on the basis 
for dismissal which it asserted below - that Mr. Schultz failed to demonstrate that post-conviction 
counsel's representation fell below an objective standard ofreasonableness or was prejudicial. R 
106-118, 130-134. Respondent's Brief at pages 6-11. 
The state's argument should be rejected because Mr. Schultz did in fact raise a genuine 
issue of material fact as to whether prior post-conviction counsel rendered ineffective assistance. 
Thus, summary dismissal was inappropriate and an evidentiary hearing was required. 1 
The state argues on appeal that the district court's summary dismissal should be affirmed 
because the Court of Appeals concluded in the appeal from the dismissal of the original petition 
for post-conviction relief, that "'the statute oflimitation on Schutlz's properly pied post-
conviction claims was not tolled,' because the invalid appeal did not extend the time to file and 
Schultz 'knew of the underlying facts giving rise to his claims."' Respondent's Brief at page 9, 
1 The state has not disputed that a petitioner for post-conviction relief is constitutionally 
entitled to effective assistance of counsel. See State's Motion for Summary Dismissal, R 106-
118, 130-134, and Respondent's Brief on Appeal. 
citing Schultz v. State, 151 Idaho 383,387,256 P.3d 791, 794 (Ct. App. 2011). 
The state acknowledges in a footnote that the Court of Appeals did not consider whether 
tolling might have been applicable to a claim that trial counsel was ineffective for failing to 
timely file the notice of appeal because that claim was not pled in the original petition. 
Respondent's Brief at page 9, footnote 2. However, the state makes no attempt to argue that 
tolling would not have applied to a properly pied claim of ineffective assistance of counsel in 
failing to timely file the notice of appeal. See, State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 
971 (1996), regarding the impact of the failure to offer argument or citation to authority on 
appeal. 
Mr. Schultz's successive petition seeks post-conviction relief in the form ofreinstatement 
of his original petition to allow him to argue against the state's motion to dismiss that petition, in 
particular to argue that trial counsel was ineffective in failing to file a timely notice of appeal in 
both the battery case and the drug case. R 96. And, in fact, this claim, if properly raised in the 
original post-conviction proceedings, which could be done through a properly filed motion to 
amend the petition, would have been meritorious. See IRCP 15( a), stating that a party may 
amend a pleading after a responsive pleading is served, with leave of the court or written consent 
of the adverse party and that leave shall be freely granted when justice so requires. See also, 
Beasley v. State, 126 Idaho 356, 359-62, 883 P.3d 714, 718-20 (Ct. App. 1994), holding that a 
defendant who proves that he or she was denied an appeal because counsel did not file a timely 
appeal as requested states a meritorious claim for ineffective assistance of counsel. 
The state concedes, by not arguing to the contrary, that tolling of the statute oflimitations 
for the original petition would have applied to a properly pied claim of ineffective assistance in 
2 
the failure to file a notice of appeal. Zichko, supra. Note also, that there is no Idaho case which 
holds that the ineffective assistance of trial counsel in failing to file a timely notice of appeal 
does not toll the statute of limitations for filing a petition for post-conviction relief, at least until 
the petitioner becomes aware of the untimeliness of the notice of appeal. In fact, the question is 
left open by the Court of Appeals in Mr. Schultz's appeal from the dismissal of his original 
petition: 
We will not address any tolling arguments concerning Schultz's ineffective 
assistance of counsel claim for his attorney's failure to file a timely appeal because 
Schultz did not plead this claim below. A petitioner cannot amend his petition 
once a responsive pleading has been filed without permission of the court or 
written permission of the State. I.R.C.P. 15(a); Cole v. State, 135 Idaho 107, 111, 
15 P.3d 820, 824 (2000) (holding that, even where post-conviction petitioner 
reserved the option to file an amended petition in his opening petition, simply 
filing an amended petition is insufficient to request leave to file an amended 
petition; "a motion for leave to file an amended petition was required before it 
was necessary for the district judge to consider the amended petition"). The record 
here shows that Schultz did not obtain permission from either the court or the 
State to file an amended petition. Consequently, the only petitions we will 
consider on appeal are his initial petitions, which do not raise ineffective 
assistance of counsel claims for failure to bring a timely appeal. 
Schultz v. State, 151 Idaho at 387,256 P.3d at 795. 
Had prior post-conviction counsel brought forth the evidence presented with Mr. 
Schultz's petition in this case, including the letter from bar counsel finding that trial counsel 
violated the Rules of Professional Conduct in failing to file a timely notice of appeal and the 
affidavit from Erik Lehtinen, Mr. Schultz's counsel on appeal, concerning the date by which Mr. 
Schultz could have reasonably known that his direct appeal was untimely filed, prior post-
conviction counsel could have avoided the summary dismissal of the original petition. Thus, Mr. 
Schultz did raise a genuine issue of material fact that he received ineffective assistance of prior 
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post-conviction counsel insofar as that counsel did not investigate and prosecute his petition, 
including moving to amend the petition to properly raise the claim that he had received 
ineffective assistance of counsel when trial counsel failed to file a timely appeal, and that he 
suffered prejudice because had prior post-conviction counsel not rendered deficient performance, 
his prior petition would not have been summarily dismissed. Strickland v. Washington, 466 U.S. 
688, 104 S.Ct. 2052 (1984). 
The order of summary dismissal of Mr. Schultz's successive petition for post-conviction 
relief should be reversed because, as the state concedes, the district court erred in dismissing 
based upon grounds not included in the state's motion for summary dismissal without giving Mr. 
Schultz a 20-day notice. Buss v. State, 147 Idaho 514,211 P.3d 123 (Ct. App. 2009). 
This result holds even if this Court considers the state's claimed alternative basis for 
dismissal because, in fact, Mr. Schultz did raise a genuine issue of material fact as to whether 
prior post-conviction counsel was ineffective. 
III. CONCLUSION 
For the reasons set forth in Appellant's Opening Brief and above, Mr. Schultz asks that 
the order summarily dismissing his successive petition for post-conviction relief be reversed and 
the matter remanded for further proceedings. 
Respectfully submitted this/fJiay of April, 2013. 
Deborah Whipple 
Attorney for Wally Kay Schultz 
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